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What is Eligible for a
Like-Kind Exchange?
-by Neil E. Harl* 
  It has been just short of 100 years since like-kind exchanges first appeared on the 
tax scene. The concept was first developed by the Department of the Treasury in 1918 
and implemented in regulations. Three years later, in 1921, like-kind exchanges were 
introduced into the Internal Revenue Code.1   Although there have been moves to eliminate 
the idea from the Internal Revenue Code, the popularity of the concept assures that any 
effort to repeal like-kind exchanges has been (and will be) met with opposition.
The basic features of like-kind exchanges
 The statute itself,2 states succinctly the basic requirements for a like-kind exchange to 
be successful – neither gain nor loss is recognized when property held3 for productive 
use in a trade or business or for investment is exchanged for like-kind property which is 
to be held for productive use in a trade or business or held for investment.4 The income 
tax basis of the property acquired in the exchange is, with modifications, the same as the 
basis of the property given up in the exchange.5 Any unrecognized gain on the property 
given up is simply transferred to the newly acquired property. Gain may be recognized 
to the extent that recapture of depreciation (and other deductions and credits) is required 
and to the extent nonqualified property is received in the exchange.  
 Following a Tax Court decision denying a like-kind exchange for vacation property,6 
the Internal Revenue Service developed a “safe-harbor” for dwelling units designed to 
be rented to others with no more than incidental use by family members.7
What property is eligible?
 Over the years, different rules have been developed for like-kind exchanges involving 
real property and like-kind exchanges involving personal property. In this article, the 
focus is just on eligible real property. Those rules have changed relatively little over the 
years. The rules governing the eligibility of personal property for like-kind exchanges 
have undergone dramatic change in recent years with classification schemes implemented.
 The general rule. Basically, real property qualifies as like-kind to other real property 
regardless of dissimilarities in productivity, location or level of improvements. Improved 
real estate qualifies as like-kind to unimproved real estate (but watch for depreciation 
recapture in such instances).8 Urban real estate can be exchanged for farm or ranch real 
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exchanger could not have the replacement property built on land 
already owned by the exchanger.18
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property.
 Leasehold property. Real property may be exchanged for a 
leasehold with 30 years or more to run. The like-kind statute 
does not provide guidance on exchanging leasehold interests.9 
However, the regulations issued in 1956 dealt explicitly with the 
issue.10 Under those regulations, “. . . no gain or loss is recognized 
. . . [if] a taxpayer who is not a dealer in real estate exchanges 
city real estate for a ranch or farm, or exchanges a leasehold with 
30-years or more to run for real estate, or exchanges improved 
real estate for unimproved real estate.” 
 In a 2013 Tax Court decision, VIP’s Industries, Inc. & Subs. 
v. Commissioner,11 VIP operated several wholly-owned and 
majority-owned entities engaged in owning and operating hotels, 
motels, restaurants and hospitality ventures and also invested in 
real estate. The lease in question, which figured into a like-kind 
exchange, was originally a 33-year lease on real properties but, at 
the time of the exchange, the lease had 21 years and four months 
remaining. The taxpayer argued that the “30-year” requirement 
was only a “safe harbor” and did not preclude shorter terms for 
leases of real property under the regulations. The Tax Court, 
however, disagreed and denied like-kind exchange treatment, 
stating that it was settled law, not a mere “safe harbor.”
 A sale followed by a leaseback involving terms of 30 years or 
more constitutes a like-kind exchange.12
 A conservation easement or development rights to maintain 
property in an undeveloped state around major cities have been 
held to be eligible for a like-kind exchange with a fee simple 
interest in real estate.13 An exchange of land containing sand 
deposits has been held to be like-kind with other real estate even 
though the taxpayers owning the land had mined sand from the 
property.14
 A purchaser’s rights under an installment land contract were 
considered equivalent to a fee simple interest.15
 The exchange of real property for other real property with the 
owner of the other real property required to construct a building 
to the transferor’s specifications has qualified as a tax-free, like-
kind exchange.16 However, only the portion completed prior to 
the closing qualifies as like-kind.17 In an earlier litigated case, the 
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 CATTLE. The plaintiff incurred damage to the plaintiff’s truck 
when it struck several cattle which were owned by the defendant 
and which had escaped from their pasture. The evidence indicated 
that the cattle had broken through a chained gate. The plaintiff 
sued for damages, alleging either that the defendant was negligent 
in maintaining the gate or that the defendant was statutorily liable 
for violating Wis. Stat. § 172.015 which prohibits allowing cattle 
to run at large on public highways. The defendant testified as to 
the efforts taken to secure the cattle and maintain the fence and 
gates. Because the plaintiff did not present any contradicting 
evidence, the court held that the defendant was not negligent. The 
court noted that Wis. Stat. § 172.015 provides that “No livestock 
shall run at large on a highway at any time except to go from 
one farm parcel to another. If the owner or keeper of livestock 
knowingly permits livestock to run at large on a highway, except 
when going from one farm parcel to another, and after notice by 
